BEFORE THE
FEDERAL COMMUNCIATIONS COMMISSION
WASHINGTON, D.C. 20554

In re Petition of

Bright House Networks, LLC CSR-6900-E

For Determination of
Effective Competition

To: Federal Communications Commission, Media Bureau:

CONSOLIDATED CITY OF INDIANAPOLIS, INDIANA’S
SURREPLY TO BRIGHT HOUSE NETWORKS, LLC’S
REPLY TO OPPOSITION

The Consolidated City of Indianapolis, Indiana (“Indianapolis™), by its attorneys and in
the interest of developing a complete record in this proceeding, respectfully submits its Surreply
to the Reply (“Reply”) submitted by Bright House Networks, LLC (“Bright House Networks™).
L Bright House Networks’ Reply Continues to Misstate the Relevant Franchise Area.

Indianapolis renews its objection that Bright House Networks has submitted for the
Federal Communicétion Commission’s (“Commission’s”) consideration for the purposes of the
Petition information from zip codes whose geographic center lies outside its franchise areas.
When only the proper zip codes are considered, Bright House Networks has failed to present
sufficient evidence to overcome the presumption that no effective competition exists in the
franchise area.

A. The Franchise Agreement Itself Defines the Relevant Franchise Area

In its Reply, Bright House Networks states that Indianapolis has attempted to redefine the
relevant franchise area. In fact, both the Petition and the Reply fail to apply the clear and

unambiguous language from the Franchise Agreement. The Franchise Agreement only defines




the Franchise Area as the entirety of Marion County upon satisfaction of two separate conditions:
first, the system upgrade required by Section 4.01 of the Franchise Agreement; and second, the
extension of the “Cable System in which the City-County Council has the jurisdiction to grant a
cable franchise. . ..”

Thus, it is not enough for Bright House Networks to allege that it serves subscribers in
certain zip codes that lay beyond the boundaries of the Old City Limits; to carry its burden of
showing that the franchise area has extended to the entire county, Bright House Networks must
also show that the area served outside the boundaries of the Old City Limits is still within
Marion County and is in some way contiguous to the area it already serves. This showing is
especially critical when, as here, the zip codes relied upon by the operator cross a boundary line
shared with another more local franchising authority.

Bright House Networks’ Petition and Reply each fail to prove, or even allege, that the
subscribers it serves in zip codes 46229, 46231, 46234, and 46278 are actually within Marion
County. Without more, Bright House Networks should not be allowed to rely on the entirety of
Marion County as its franchise area. The Franchise Agreement itself speaks to this issue: until
Bright House Networks satisfies both conditions, the relevant franchise area remains the Old
City Limits.

In its opposition, the City challenged the inclusion of zip code 46240 on the basis that it
appeared totally beyond Bright House Networks’ franchise area. In its reply, Bright House
Networks submitted evidence that shows that it serves three subscribers in that zip code. Upon
further review, the City found that a small portion of zip code 46240 was annexed by Special
Ordinance 13, 1954. Thus, effective September 17, 1954, a portion of zip code 46240 became a

part of the Old City Limits, and remained so until, and through, the 1981 Agreement’s effective




date.! However, the result does not change. Even considering the annexed territory, the
geographic center of the zip code lays beyond Bright House Networks franchise area; indeed,

Bright House Networks does not assert otherwise. Thus, under the Falcon Cable Systems II

analysis, zip code 46240 should still be excluded from the Commission’s consideration.

B. Bright House Networks’ Franchise Area is not Subject to Effective
Competition.

Bright House Networks does not dispute that, when confined to an analysis of
information derived from zip codes with geographic centers within the Old City Limits, the
evidence does not support a finding of effective competition. Only twelve of the zip codes relied
upon by Bright House Networks have geographic centers within the franchise area.” The
calculations shown on page 9 of the Opposition are dispositive.

Instead of submitting valid evidence to show that Bright House Networks has satisfied
both conditions necessary to redefine its franchise area as the entirety of Marion County, Bright

House Networks presents four scenarios for the Commission’s consideration which purport to

! The information from Special Ordinance 13, 1954, has been omitted from the data the City
used to compile the map attached to the Opposition as Exhibit 3. The City regrets this error.
Special Ordinance 13, 1954, added Section 1-320.1 to the Municipal Code, 1951, of the City of
Indianapolis, Indiana. It stated:

The City of Indianapolis, Indiana, is hereby extended so as to include the
following described territory, which is hereby annexed to and made a part of the
territory constituting the City of Indianapolis, Indiana, and described as follows:
All those parts of Sections 23, 25, 26 and 35, Township 17 North, Range 3 East,
in Marion County, Indiana, which are presently included within the boundaries of
the incorporated Town of Meridian Hills, Indiana.

2 They are: 46201, 46202, 46203, 46204, 46205, 46208, 46218, 46219, 46222, 46225, 46226,
and 46235. In fact, there exists a reasonable argument that the geographic center zip codes
46226 and 46235 lie beyond Bright House Networks’ franchise area. Without waiving the City’s
right to make that argument in the future, the City includes those zip codes now to show that
‘even with a liberal interpretation of the franchise area, Bright House Networks is not subject to
offoctive compotition, Ne ancil 1, BHE THSE , )& ,




show DTH penetration of greater than fifteen percent. For the following reasons, the
Commission should reject each scenario:
Scenario #1 uses data from all thirty-five zip codes at least partially within Marion
County. Nine of these zip codes are entirely outside the relevant franchise area.> An
additional fourteen zip codes have geographic centers outside the relevant franchise area.*
Thus, all but twelve of these thirty-five zip codes have geographic centers outside of the
relevant franchise area, and therefore do not comply with the Commission’s decision in \

Falcon Cable Systems II. In addition, Bright House Networks has supplemented

“uiadated” DTH penetration figures from SBCA, éﬂempting to use figures obtained after
the date the Petition was filed to justify relief from regulation as of the date the Petition
was filed.

Scenario #2 also relies on the zip codes identified in note 4 that have geographic centers
outside of the relevant franchise area, as well as certain zip codes that have no territory in
5

common with the relevant franchise area.

Scenarios #3 and #4 both rely improperly on the zip codes identified in note 4, all of

which have geographic centers outside of the relevant franchise area.

Because each of these scenarios rely upon data that should not be considered, the Commission

should reject the conclusions reached by each scenario.

* They are: 46278, 46250, 46256, 46236, 46229, 46231, 46259, 46113, and 46234.

* They are: 46214, 46217, 46220, 46221, 46224, 46227, 46228, 46237, 46239, 46240, 46241,
46254, 46260, and 46268.

7 They are: 46229, 46231, 46234, and 46278






